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BRIEF OF APPELLANT WILLIAM DREW 


This is an appeal by the defendant-appellant William Drew from 
the judgment of conviction entered against him after a jury trial pre¬ 
sided by District Judge Dudley B. Bonsai. 

Drew was convicted on counts seven through thirteen for violating 
section 10 (b) (5) and rule 10 (b) (5) of the Securities Exchange Act of 
1934, with respect to the sale to the public of Ellenvest stock during the 
year 1971. Drew was also convicted of count one - the conspiracy 
count - with respect to the very same substantive acts involved in the 
other counts. 

Drew received a six month prison sentence, and was admitted to 




bail pending appeal. A timely notice of appeal was filed. The author 
of this brief was his assigned counsel both at the trial and on this appeal. 

Three co-defendants - Richard Orpheus, Eric Blitz, and Peter 
Horvat - were also convicted of various counts at this five week multi¬ 
defendant, multi-count securities fraud trial. Their appeal is simultaneously 
before this Court. 

One co—defendant — Robert Rosan — was acquitted by the jury. 

All of the other co-defendants pleaded guilty prior to trial, except co¬ 
defendant Robert Turco, whose trial was severed from the others. 

Drew was originally named in each of the first eighteen counts. The 
jury acquitted him on counts fourteen to eighteen, which counts charged 
a violation of the mail fraud act. 18 USC 1341. At the close of the govern¬ 
ment's case, the district court dismissed counts two through six, which 
counts charged a violation of section 17 of the Securities Act of 1933. 

Count nineteen did not name Drew. Count twenty did not name Drew, 
and was severed as to a co-defendant. Counts twenty-one through twenty- 
four named only a co-defendant, who pleaded guilty prior to trial. 

THE INDICTMENT 

» 

The indictment is eighteen pages tfH length, and is set forth in full in 





the appendix filed by several of the other appellants. 


Counts seven through thirteen charged that Drew, together 


with numerous co-defendants, violated both section 10 (b) (5) and rule 
10(b)(5) of the Securities Exchange Act of 1934 in that they committed 
fraud in the public sale of Elinvest stock as follows: 


COUNT 

DATE 

PERSON SHARES PURCHASED 

7 

6/4/71 

Matthew Feterson 

100 

8 

6/9/71 

Astron Fund, Inc. 

25,000 

9 

6/10/71 

Eugene Graziano 

100 

10 

6/11/71 

Mike Separ 

200 

11 

6/29/71 

H. Barrie Morrison 

15,000 

12 

6/29/71 

Charles Berlin 

10,000 

13 

7/8/71 

Archibald W. Denny,Jr. 

200 


Count One, in boiler plate language too well known to this Court, 
charges that Drew together with numerous co-defendants and co-conspira¬ 
tors, did conspire in 1971 with respect to the sale to the public of Elinvest 
stock, to violate section 17 of the Securities Act of 1933, section 10 (b)(5) 
and rule 10 (b) (5) of the Securities Exchange Act of 1934, and the mail 
fraud statute - 18 USC 1341. 
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STATUTES INVOLVED 


The above mentioned statutes are very well known to the members 
of f his Court, and need not be set forth in full. This appeal does not 
involve any question of statutory construction. Also this appeal does not 
involve any constitutional provisions. 

OPINION BELOW 

The District Court did not write any opinions in this matter. 


THE PROSECUTION CASE 

Reference is made to the briefs of my colleagues filed on behalf 
of other appellants in this case which sets forth in detail the government's 
position with respect to the overall conspiracy and to the respective roles 
of the individual defendants as to the various substantive counts. 

William Drew's role was limited to assisting a small group of 
salesmen who were bent on selling stock registered in the name of Steven 
Duke (a Yale law professor) through the facilities of the broker-dealer 
firm of Ridgway McLeod & Associates during the period July 1971. There 
was no contention at all that Drew was a salesman, broker, dealer, market 
maker, insider, or underwriter. There was no contention at all that he sold 
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stock to the general public, or even sold stock to other broker-dealers. 


The government's contention was that Drew was a muscleman, who 
utilized strong arm pressure to induce other salesmen to sell to the 
public. The government's contention is succinctly stated by the District 
Court in its charge to the jury (R. 3729-3730): 


"The government contends that Drew went 'o Van Aken's 
apartment. . .on a number of occasions to put pressure on 
the people there, and push them to sell the stock. Then 
Van Aken testified, as I recall it, that on July 2, 1971,Drew 
asked him to give Santini a key to the apartment and that on 
that occasion he threatened Van Aken. Gerstenzang testified 
that while in Van Aken's apartment Drew told Gladstein to 
stop drinking and go sell stock and Gerstenzang also testified 
that Drew told him while they were in the apartment they better 
call more customers and on another occasion he called him at 
home and told him he better come back to the apartment. 
Pollisky, a stock trader, testified that Drew attended a meeting 
at McCoy's restaurant in which Santini offered to pay Pollisky, 
in addition to his commission, $50.00 for every 100 shares 3f 
Elinvest stock he would sell, and that later Drew called Pollisky 
and threatened him if he didn't trade Elinvest stock." 


The government in summation summarized its evidence against 
Drew, in part, as follows: (R. 3407-3409): 

"Santini would bring Drew in when necessary to keep everybody 
in line if necessary, to threaten people, to get them to do 
what they had to do up there, which was to sell stock, or to 
get them back to work." 


"You have the testimony of Gerstenzang that on one occasion 
he was threatened by Drew in the apartment, told to get on the 
phone, to make the calls. On another occasion, . . .Gerstenzang 
was at home.. .Drew got on the phone and said, "you better get 
back to work, or I will work you over." 



" .. .when Pollisky refused Drew, . . .Drew gets on the 
phone to him and he says to him, in effect, "you better 
put in an order for 500. . . 

****** 

"You may find that Mr. Drew operated by the strong arm 
and the threat, as that was his tool, that was his tool for 
accomplishing the job." 

Erwin Gerstenzang testified that in the Van Aken apartment in 
July 1971, Drew told Gladstein to stop drinking, or he would take a 
poke at him. R. 1636. 

Gerstenzang testified that Drew told him to get on the telephone, 
and do some work. Otherwise Drew would work him over. R. 1640. 

Also he testified that on another occasion Drew told him to come back to 
the apartment, or he would come out and teach him a lesson. R. 1640- 
1641. 

Norman Pollisky testified that Drew wanted him to purchase for 
resale 500 shares, and that if he did not do this. Drew would punch him 
in the mouth. R. 1836, 1838. 

George Van Aken testified that Drew threatened him if he (Van Aken) 
did not permit further use of his apartment for the selling of stock. R. 524. 
Also Van Aken testified that he saw Julie grab Gladstein. R. 525. 

George Van Aken testified that William Drew did not sell any stock. 
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R. 692. 


Van Aken testified that the group of salesmen who were selling 
Elinvest stock from his apartment in July 1971 were selling stock 
registered in the name of Steven Duke. R. 692. 

William McLeod testified that in July 1971 his firm - Ridgway 
McLeod & Associates - operated as the selling broker dealer with 
respect to the Elinvest stock registered in the name of Steven Duke. 

R. 1504-1505, 1515. 

During the course of George Van Aken's sale to the public of 
Elinvest stock, held in the name of his family, associates, and other 
nominees. Van Aken utilized the services of several broker dealers - 
namely, Baron & Co., Inc., R. J. Rosan&Co., Inc., Ridgway McLeod 
& Associates, and M. J. Wien & Co. 

Van Aken carefully and scrupulously kept one selling group separate 
and apart from the others. As such neither group knew what the others 
were doing - a common modus operandi for an insider striving to sell 
huge amounts of securities to the public in violation of law. As such the 
evidence is crystal clear that the group which operated out of Van Aken's 
apartment in the summer of 1971, and utilized the brokerage facilities of 
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Ridgway McLeod & Associates, in no way knew of Van Aken's activities 
with respect to the several other selling broker dealers. 

Yet ironically William Drew was charged and convicted in 
substantive counts seven through thirteen with the sale to the public of 
Elinvest stock consummated throught the brokerage firms of Baron & Co. , 
Inc. and R. J. Rosan Co., Inc. , and not with sales handled through the 
firm of Ridgway McCleod & Associates. See page 4 of the government's 
Bill of Particulars which enumerates the selling brokers in each of counts 
seven through thirteen, as follows: (2a): 


Count 7: 

Baron & Co., 

Inc. 

Count 8: 

R. J. Rosan & Co., Inc. 

Count 9: 

Baron & Co., 

Inc. 

Count 10: 

Baron A Co. , 

Inc. 

Count 11: 

R. J. Rosan & Co. , Inc. 

Count 12: 

R. J. Rosan & Co., Inc. 

Count 13: 

Baron & Co., 

Inc. 


However, we know from the testimony of George Van Aken and 

r 

William McLeod, and the government exhibits of affirmations in support 

/ 

of their testimony, that the group which sold out of Van Aken's apartment 
that summer did not utilize the services of either Baron & Co. , Inc. or 






R. J. Rosan & Co., Inc. This group sold only through Ridgway McLeod 
& Associates. Interestingly enough the same page 4 of the government 
Bill of Particulars shows that counts three through six involved sales 
made through Ridgway McLeod & Associates. However, *-he District 
Court did dismiss counts two through six at the close of the government's 
case. As such we find that William Drew was convicted on count seven 
through thirteen for substantive violations of section 10 (b)(5) with regard 
to sales with which he and his group had absolutely no connection. 

THE DEFENSE CASE 

William Drew did not testify. R. 2475. He called only one witness. 
Professor Steven Duke of the Yale Law School. There had been testimony 
that Duke was in Van Aken's apartment at the time of the selling activities 
of his stock. However, the good professor asserted his Fifth Amendment 
privileges, and declined to testify on the grounds of possible self-incrimina¬ 
tion. R. 2269-2271. 

In summation Drew's counsel argued that the evidence did not show 
any selling activities on his behalf, and that the testimony as to strong 
arm tactics came from sources which were not worthy of belief. 
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POINT ONE 


THE EVIDENCE WAS INSUFFICIENT 
AS A MATTER OF LAW TO SUPPORT THE 
SUBSTANTIVE CONVICTIONS ON COUNTS 
SEVEN THROUGH THIRTEEN 


Counts seven through thirteen charged Drew with substantive 
violations of section 10(b)(5) and rule 10(b)(5) of the Securities Exchange 
Act of 1934, with regard to seven specific sales of stock in June and early 
July 1971, which sales were consummated through the brokerage firms of 
Baron & Co., Inc. and R. J. Rosan & Co. , Inc. See page 4 of the govern¬ 
ment's Bill of Particulars. 2a. 

Vet we know from the testimony of George Van Aken and William 
McLeod, together with the supporting confirmations and other transfer 
documents, that the group which sold securities out of Van Aken's 
apartment in July of 1971, was selling only the stock registered in the 
name of Steven Duke, and was selling solely through the brokerage facilities 
of Ridgway McLeod & Associates. 

The facilities of R. J. Rosan & Co. , Inc. were utilized by the co¬ 
defendant Robert Rosan, who was acquitted by the jury, and by co¬ 
appellant Eric Blitz, whose posture in this case is totally different from 
that of Drew and the other appellants. The brokerage facilities of Baron & 
Co., Inc. were used solely by the co-appellant Peter Horvat, who was a 
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salesman for Baron. 

Ironically the District Court di' tssed counts three through six, 
whicl counts actually charged the sales made through the offices of 
Ridgway McLeod & Associates. 

As such there just was no evidence at all, nor could there ever be, 
that William Drew violated the securities laws by the sales to the various 
persons named in the seven counts of counts seven through thirteen of the 
indictment. Such sales were completely separate and apart from what¬ 
ever activities Drew may have been involved that summer. Perhaps Drew 
should have been he’d accountable in counts three through six for his deeds 
and words. However, the dismissal of these relevant counts by the District 
Court does not permit a substitution of other counts which have totally 
no relevance at all to the activities of Drew. Drew can be held to explain 
for his selling activities, and arguably, for those who were with him.in 
Van Aken's apartment. However, he cannot be held accountable, and 
convicted, of substantive violations, for selling activities involving 
salesmen, securities, and customers, of which he has absolutely no 
knowledge, or even hint of their very existence. 

The Pinkerton c oncept (328 U.S. 640, 645) was not designed to go 
quite that far. In the recent case of United States v. Sperling , 506 F.2d 
1323, 1341-1342 (CA-2, 1974), this Court has placed some limitations upon 
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the use of Pinkerton with respect to its use in upholding substantive 
convictions. This Court cautioned that Pinkerton should be limited to 
instances where there is no evidence that the defendant committed the 
substantive offense. As such one who actually agrees with another that 
a crime should be committed is held accountable for that offense, no 
matter who commits it. However, both Sperling and our case involve 
the converse situation. The government introduced evidence that Drew 
participated in the selling activities of the Ridgway McLeod group. Its 
activities furnished the basis of substantive counts three through six. As 
such it was the "conspiracy that in some instances must be inferred largely 
from the series of criminal offenses committed." 506 F.2d at 1342. 

In following the limitation upon Pinkerton, placed by this Court in 
Sperling, we cannot use the instances of a general conspiracy to sub¬ 
stantiate the substantive convictions on counts seven through thirteen, 
about which there was no evidence of Drew’s participation, when the evidence 
of Drew’s participation related to the substantive counts three through six. 

The testimony of Van Aken made it clear that he carefully kept one 
selling group apart from the other. None of them knew, or could ever have 
suspected, that there would be other selling groups. As such it was just 
not in any way feasible for Drew or his group to have ever dreamt that 
Van Aken was using other brokerage facilities to dispose of their stock. 
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Also requisite knowledge of the wrongdoing is a necessary 
element as to the substantive charge. In order to convict Drew of 
being an aider and abettor, it is necessary that the evidence show that 
he had requisite knowledge as to the illegal nature of the securities being 
offered to the public, and the illegal method by which it was being sold 
to the public. United States v. Tavoularis, 515 F.2d 1070, 1074 
CCA—2, 1975); United States v. Hysohion , 448 F. 2d 343, 347 (CA-2, 1971); 
United States v. Steward 451 F. 2d 1203, 1207 (CA-2, 1971). Also see 
footnote 9, at 515 F.2d at 1074, citing United States v. Feola, 95 S. Ct. at 



POINT TWO 


IT WAS ERROR FOR THE 
DISTRICT COURT TO HAVE DENIED 
DREW'S REQUEST TO CHARGE #14. 
LIKEWISE IT WAS ERROR FOR THE 
DISTRICT COURT TO PERMIT ORPHEUS' 
GRAND JURY TESTIMONY TO BE RE¬ 
RECEIVE AS SUBSTANTIVE EVIDENCE AS 
AGAINST DREW 


The prosecution was very concerned that none of its witnesses were 
able to testify that they saw William Drew receive any money for any of 
his activities. Of course Drew himself did not testify. Whenco- 
defendant Richard Orpheus testified, he denied seeing Drew receive any 
moneys. Of course the prosecution wanted to show that he received 
money, just as every one else did in this case. Obviously only the 
receipt of money would show whether he really did join the conspiracy. 

In this regard the prosecution utilized co-defendant Richard Orpheus' 
prior grand jury testimony to fill that particular crucial gap. In cross- 
examination the prosecution confronted Orpheus with his prior testimony 
before the grand jury that he had seen Santini give money to Drew. 

(6a—7 a): 

'Q. Do you recall an instance where Mr. Drew 

received money in an envelope or received 
an envelope from Santini at or near McLeod's? 

A. I never seen that. 
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Q. Let me direct your attention to your grand 

jury testimony, at page 66, under oath. 

"So you get the money and you go to McLeod 
and the money would be in an envelope and then 
Mr. Santini would call you and Mr. Gladstein 
and Mr. Gerstenzang and Mr. Drew in, one by 
one, and pay each one of you separately in the 
presence of each other, is that correct? 

A. Right, according to what they did, right." 

Q. Now, do you recall giving that answer to that 

question in the grand jury? 

A. I guess I did, yes. " 

At this point Drew’s counsel asked the Court for a limiting con¬ 
struction to the jury that the question and ard answer put to Orpheus before 
the grand jury be received solely as against him with respect to his credi¬ 
bility, as follows: (7a): 


"MR. WALES: 

Your Honor, could I have a limiting con¬ 
struction that this question and answer 
were received solely with regard to the 
credibility - 

MR. WALKER: 

Objection. 

THE COURT; 

Please forget it. 

MR. WALES; 

I do think - 

THE COURT: 

Your application is denied." 
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It is apoarent that the District Court made short shrift of 
defense counsel's request that the evidence be received solely as 
against Orpheus, and not as against Drew. 

In line with the same position, Drew's counsel submitted his 
request to charge #14, which request reads as follows (3a), and was 
denied by the District Court. (R. 3442): 


"Orpheus ^stified at the trial he denied any knowledge 
as to whether Drew received any money from the proceeds 
of the sale of Elinvest stock. 

Orpheus admitted on cross-examination that he had previously 
testified before the grand jury that he knew Drew had received 
money from the proceeds of the sale of Elinvest stock. You 
may consider Orpheus' grand jury testimony only as against 
Orpheus on the question of Orpheus' knowledge. You may 
not consider Orpheus' grand jury testimony as evidence 
against Drew on the question of whether Drew in fact received 
any money from the sale of Elinvest stock." 


This single piece of evidence that Drew supposedly received money 
ror his activities was so crucial to the government's case against Drew 
that it was the only piece of evidence that the government could rely upon 
in its sumrmition to the jury to show that Drew in fact was part of the 
selling group, and was being compensated for his efforts. In this regard 
the government stated in summation (9a-10a): 


"Drew was working on this manipulation and Drew was 
getting money, getting some of the money from the 
transactions, the cashing of the checks for McLeods, 
and we have the testimony of one of the defendants 
Orpheus, who got on the witness stand and admitted what 
he said in the grand jury was true, that what happened was 
that Drew, along with the others, was up there, lining up 
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for the envelopes when Santini was parcelling out 
the money" 

In a series of opinions this Court has held that the prior in¬ 
consistent grand jury testimony of a trial witness who is available for 
ion, 

cross-examinat/ may be received as affirmative proof as to the truth 
of the statement itself, and is not just admissible solely for impeachment 
purposes. United States v. De Sisto, 329 F. 2d 929, 932-934 (CA-2, 1964); 
United States v. Nuccio, 373 F. 2d 168, 172 (CA-2, 1967); United States v. 
Tavares, 512 F. 2d 872, 874-875 (CA-2, 1975), In fact it can be said that 
this rule has been originated and developed by this particular Court, and 
Judge Friendly was its father. 

All of the reported cases deal with the situation where the witness 
in question is either a prosecution witness, or where the witness is the 
defendant himself, whose prior grand jury testimony is being received 
substantively as against himself. We do not have any reported opinions 
where the witness is a co-defendant, testifying on behalf of himself, and 
the prior grand jury testimony is being utilized substantively as against 
another defendant on trial. As this narrow issue is still open, I do submit 
that the DeSisto doctrine not be extended to cover this particular situation. 

It is one thing for a defendant to be confronted with his own prior grand 
jury testimony, or the testimony of a prosecution witness who is specifically 
called to testify against him. It is a far different situation for a defendant 
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to b< burdened with the prior grand jury testimony of a co-defendant at 
trial, when obviously that co-defendant is testifying for the sole purpose 
of exculpating himself. Furthermore, the purpose of cross-examination 
of a testifying defendant is to impeach that trial testimony, and not to 
utilize out-of-court statements to further implicate another co-defendant. 

The reported opinions made clear that the DeSisto doctrine is an 
exception to the hearsay rule, and so it should not be extended further as 
is absolutely essential. In our situation the government utilized Orpheus' 
prior grand jury testimony not for the pur-pose of impeaching Orpheus, 
but solely for the purpose of filling in a critical gap in their case against 
Drew. As this evidence was received during the course of the presentation 
of the defense evidence, long after the government had rested,the prosecu¬ 
tion should not be allowed to utilize this evidence substantively as against 
Drew. 




POINT THREE 


THE EVIDENCE TO SUSTAIN DREW’S 
CONSPIRACY CONVICTION WAS 
INSUFFICIENT 


The prior recital of the government’s evidence as to the partici¬ 
pation of William Drew shows that he had absolutely no contact with the 
selling public, nor did he in any way either buy or sell tne securities in 
auestion. Apparently his participation was limited to forcibly inducing 
others to sell securities. 

However, there is an absolute dearth of evidence to show that his 
pressure to sell included a pressure to sell fraudulently. There is 
absolutely no evidence to show that he ever indicated to any one what to 
say or what to do in their dealings with the buying public. Also there just 
is no evidence to show that he had any knowledge of the wrongdoing that was 
being committed either by Van Aken and/or his nominees, or by Ridway 
McLeod and the persons who were selling on behalf of that firm. 

Requisite knowledge of the wrongdoing is a necessary element of both 
a conspiracy charge and a substantive charge. In order to convict Drew of 
either being a conspirator, or an aider and abettor, it is necessary that 
the evidence show the requisite knowledge as to the illegal nature of the 


securities being offered to the public, and the illegal method by which it 





was being sold to the public. United States v. Tavoularis, 5 15 F.2d 1070, 

1074 (CA-2, 1975); United States v. Hysohion, 448 F.2d 343, 347 (CA-2, 1971); 
United States v. Stewar d 451 F.2d 1203, 1207 (CA—2, 1971). Also see foot¬ 
note 9, at 515 F.2d at 1074, citing United States v. Feola, 95 S. Ct. at 
1265. 

At most the evidence shows that Drew was a pushy fellow who was per¬ 
haps violating the assault statute of the State of New York. However, the 
evidence just does not show that ne had the requisite knowledge of the 
scope of the conspiracy, and requisite knowledge as to the nature of the 
securities being sold, to show that he was either a conspirator or an 
aider and abettor . 

CONCLUSION 

The judgment of conviction should be reversed. 

Respectfully submitted. 

Dated: August 6, 1975 

H. ELLIOTWAL.ES 
Counsel for Appellant William Drew 
747 Third Avenue 
New York, N.Y. 10017 
(212) 421-1993 
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United States District Cctsr*u*r 

_) LSoutheiu Di*tr 1 ct of Y»rV 


United States of Amorica vs. 


DEFENDANT 



VE^R 


| MONTH 


In the presence of the attorney for the government 
the defendant appeared in person on this date - 


I_I WITHOUT COUNSEL 


COUNSEL 


lX | WITH COUNSEL 


iTGULVY 


NOLO CONTENDI RE 


l__| GUILTY, and the court being satisfied that 

there is a factual basis for the plea, 


NOT GUILTY. Delcndant is discharged 


There being a ffcUBXg/vcrdict of 


t X J GUILTY 


r :a!DING & 
JUDGMENT 


{ SENTENCE 
OR 

; PROBATION 
ORDER 


Bail pending appeal fixed in the amount of §50,000 Personal Recognisance 
Bond. 


SPECIAL 
CONDITIONS 
* ?• OF 
• PROBATION 


MICROFILM 

MAY 3 0 TO 


ADDITIONAL 

CONDITIONS 

OF 

PROBATION 


The court orders commitment to the custody of the Attorney General and recommends, 


It is ordered that the Clerk deliver 
a certified copy of this lodgment 
and commitment to the U.S. Mar- 
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(a) Count 2 1 Baron & Co., Inc. 

(b) Count 3: Ridgway McLeod & Associates 

(c) Count 4: Ridgway McLeod & Associates 

(d) Count 5: Ridgway McLeod & Associates 
.- I- . - (e) Count 6: Ridgway McLeod 6> Associates 

2- As to Count3 7 through 13 • ' re 

12* With reference to Indictment Counts 7 through 
13, the government alleges that Barry Ross, 2ric Blitz and 
Robin Baron axe liable on three grounds? as principals, 
aiders c d abettors, and members of the conspiracy. - 

With reference to Indictment Counts 7 through 
13, the government alleges that the following were the 
brokers which, as principal or as agent, sold Elinvest stock 
to the persons enumerated in these counts: 



(a) 

• Count 

7: 

Baron & Co., Inc. 

(b) 

Count 

3: 

R. 0 . Rosen & Co., Inc. 

<c) 

Count 

9; 

Baron & Co., Inc. 

(d) 

Count 

10: 

Baron <i Co., Inc. 

( 2 ) 

Count 

11s 

R. 3. Rosan & Co., Inc 

(f) 

Count 

12: 

R. J. lasztTi o» Co., Inc 

(3) 

Count 

13r 

Baron * Co., Inc. 


* As to Counts 14 through 13 


14. With reference to Indictment Count 3 14 through 
13, cne government alleges that Barry Ross, Eric Blitz and 
.obin 3aron are liable on three grounds: as principals. 






DEFENDANT DREW’S REQUEST 
TO CHARGE #14 _ 

Orpheus testified at the trial he denied any 
knowledge as to whether Drew received any money 
from the proceeds of the sale of El invest stock. 
Orpheus admitted on cross-examination that he had 
previously testified before the grand jury that he 
knew Drew had received money from the proceeds of 
the sale of Elinvest stock. You may consider 
Orpheus' grand jury testimony only as against Orpheus 
on the Question of Orpheus' knowledge. You may not 
consider Orpheus' grand jury testimony as evidence 
against Drew on the question of whether Drew in fact 
received any money from the sale of Elinvest stock. 
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off the various individuals 


ia that correct? 


And that would be Santini, Gladstein, Dn-w 


There is no testimony about Drew 


MR.RICHMAD 


Honor 


MR. WALKS 


THE COURT: Who did you understand 


THE WITNESS 


money to that I know was me 


Again I can only 


He never told you 


THE COURT: You don't know 


what other people 


THE WITNESS: The only two people that were 


there with me was Gerstenzang and Gladstein 


THE COURT: You testified 


THE WITNESS: About the? hot dog stand 


You saw Santini talking to them 


THE COURT 


snd you think he cave them some money 


THE WITNESS 


THE COURT 


Q Did you see at any time Mr. Drew over mere 
speaking privately with Santini at the time that money was 
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gabr e. > ' . Orpheus-cross 

t if**,- <• • * ( 1 

passed but to ^out- vk 

> { ?* A* vJ M*HNbA*t there that time 

*■**£A v, 

he there at any time? 

"■n. .,•(> -• 

f, t ■ 

?. **s. A ' I dbn't believe he came t 


THE COURT: Where is that? 


MR. WALKER: Over in New York, Ridgeway 


McLeod’s? 


THE COURT 


all right 


MVtmcnn dutwct count ntnonrins u.l. counthouse 

TOLEV JQUANE NEW YOHK, N Y. CO 7-4SE0 











- k . . .* 


^ w Do you recall any Instances where Mr. Drew 

k * #0#1 "* d non ®y iB '»» envelope or received an envelope from 

Ly ’ 

ii Sentini at o* near McLeod 1 a? 


* » I never seen that 


Let me direct your attention to youjr grand jury 
t Page 66, under oath. 


f.'kf 80 y° u 9«t the money and you go to McLeod and 

•voy 

'V the Money would be in an 


envelope and then Mr 


Santini would 

dim you and Mr .Glads tain and Mr .Gsrstenxang and Mr.Drew 
ln r one by one 


# end pay each one of you separately not in 
the preaenoe of each other, is that correct? 


>,JVj i *A Right, according to what they did, right." 

Now, do you recall giving that answer to that 
question in the grand jury? 


'*< • . 0 At the time that you testified in the grand jur 
as to that, you ware testifying as to your best recoilectlo: 


Yes, but you only get paid for what you did 


THE COURT: He isn't questioning that. He is 


questioning you whether you gave those answers to the nrand 


THE WITNESS 


wQh »t And that was on January 24, 1973? 
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Orpheus-cross 


MR. WALES 


Your Honor, could I have a 


limiting: 


instruction that this question and an 
with regard to the credibility 
> MR. WALKER: Objection. 


THE COURT 


MR. WALES 


I do think 


THE COURT: Your application is denied. 

Q When you answered that question, you were tryin 
to tell the truth as best you could recall it, is that 
correct? 


The best I could recall 


0 Mr. Orpheus, in the apartment, were there oc 
casions when Mr.Santini and Mr.Drew would be talking to 
Van Aken and they would tell you — 


THE COURT 


That is a sort of complicated question 
You had better break that down. 


Mr.Walker 


Were there occasions when Santini. Drew and 


Van Aken would 


converse together privately in the apartment? 


Again 


one aide 


THE COURT: The question is do you recall when 
you ware at the apartment. 
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Ov ( T 


> U *v\. Ivurt u, 


MP 3 


U i 


Mow, there was abundant evident, we submit, against 
-Drew. Drew and Santini, you may find, worked together 

* ✓ * 

Worked together in this fraud, and Santini was up at the apart 
■ ^We know about Santini. Santini was up at the apartment 

^•lltini would bring Drew in when necessary to keep everybody 

, ' ► 

in line, if necessary, to threaten people, to get them to do w 


fchey had to do up there, which was to sell stock, or to 

L ** 

iNt they back to work. 

t • 

!K 'V - We have Van Aken’s testimony that at the end of the 
tiTBt week up at the apartment. Van Aken was anxious to get 
this crew out of the apartment, but Santini had requested a 
hey to the apartment, and when Van Akan bucked that idea. Drew 
told him that he better get a key, better get a key and oive 
a key to Santini so that they could work, and Van Aken didn't 
argue with Drew, just as Orpheus said, "You don't argue with 
Santini." You remember his testimony. "You don't argue with 
Santini." So Van Aken didn't argue with Drew on that occasio 
You have the testimony of Gerstenzeng that on one 
occasion he was threatened by Drew in the apartment, told to 
get ton the phone, to make the calls. On another occasion, 
Gerstenzang — you can have his testimony read back — 
Geretensang was at home, said he didn't feel like coming in th. 
day.' Drew got on tne phone and said, "You better get back 
to work, or I'll work you over." He wanted to get him back ii 


frir/ 
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th«Ml that the sailing could continue, because Drew had 
•tiah® in the outcome. 

<v “' testimony of Pollisky -- you heard Norman 
, who was a stock broker, came in and testified that 
peasant at a meeting at McCoy's with Santini and Drew, 
^they offeredhim fifty dollars for every hundred shares 
abides pay-off. 

Ml These men were anxious to pay off a broker so that 

sell the stock. This is evidence of Drew's involve 
the inside of this scheme, of the necessity to get the 
sold, and it proves, I submit to you, his criminal inten 
his effort to sell this stock, to foist off this stock 

to the public, and when Pollisky refused Drew, he refused 

% 

to-cake this cash at that time, or he left the matter hanging 
and wasn't actually putting in the buying that they had re¬ 
quested, Drew gets on the phone to him and he says to him, 
in effects "You better put in an'order for five hundred." 

Your recollection controls in this area. 1 don't recall the 
• x *ct words he used, but "You better put in a buy order. You 
better put in an ofder for five hundred, ^ou better buy some 
of this stock," because Drew was anxious to sed the stock 
manipulated. Drew was working on this manipulation, and 
Drew was getting the money, getting some of the money from the 
transactions, the cashing of the checks ov r at McLeods, and 


5 
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[•., ncv * testimony of one of the defendants, Orpheus, who 
9 ©t on tho witness stand and admitted what he said in the 

was true, that what happened was that Drew, along 

’ 

the others, was up there, lining up for the envelopes 

Jlfhsn Santini was parceling out the money. 

/ 

Now, we submit to you that some of these witnesses, 
.M they testified, Gerstenzang and Polliskv, were nervous abou 
."brew even as they testified on the stand — 


'' WALESt There is no testimony as to that, your 

■oner, I object to that. 


THE COURTt 1 think I will sustain the objection 


MR. WALKER* You may find that Mr. Drew operated by 
the strong ana and the threat, and that was his tool, that was 
his tool for accomplishing the job. 


Now, the testimony of Heter Horvat ~ excuse me — 
ttxe testimony against Peter Horvat is clear. Horvat first of a 
by his own admission and the testimony that was read to you, 
worked for Baron s Co. He worked for Robin Baron, whom you 
may find to be an integral member of this scheme, a member of 
***••• fraudulent transactions, a man who was guilty of the 
crimes here. He worked for Robin Baron, and we know about 
Baron, We know that Baron took a block of Duke's stock after 
a series of meetings and that he took this block of stock to 


l 



$50 for every hundred shares of Elinvest stock he would 

-1 ~ .w 

sell, and that later Drew called Pollisky and threatened him 

** _ 

1 t trade.Elinvest stock. 

£" .Now, the defendant Drew denies that he was 


|n an^ conspiracy or that he participated in the sale of 
^^invest^ stock. He denies t oat he sold any ^shares of 

Klinvest, and he contends, as I understand it, that his 

J • * > 

ih going to Van Aken's apartment was to accompny 
hdUt friend, Santini. 


/\ 











/ 



% 



Fraud Statute and I will tell you more about these 
in a few minutes — and with substantive violations of 

these laws. 


Turning first to the defendant Drew, the Govern 
ment contends, and Mr ..Drew denies, that‘he participated 
in the fraudulent sale of Elinvest stock and he conspired 
with others to do so. The Government contends that Drew 
went to Van Aken's apartment — you remember when we heard 
evidence about the sale of stock — on a number of occasion! 


to put pressure on the people there, and push then to sell 


the stock. Then Van Aken testified, as I recall it 


that on July 2, 1971, Drew asked him to give Santini a key 


to the apartment and that on that occasion he threatened 


Van Aken 


Gerstenzang testified that while in Van Aken's 


apartment Drew told Gladstein to stop drinking and go sell 


stock and Gerstenzang also testified that Drew told him 


while they were in the apartment they better call more 


customers and on another occasion he called him at home and 


told him he better come back to the apartment 


Pollisky, a stock trader, testified that Drew 


attended a meeting at McCoy's Restaurant in which Santini 


offered to pay Pollisky, in addition to commission 
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